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In the Court of Appeals of the District of Columbia. 


No. 2721. 

Joseph Auerbach, Appellant, 

vs. 

William H. Freeman. 


a Supreme Court of the District of Columbia. 

No. 65696. At Law. 

William H. Freeman, Plaintiff, 

vs. 

Joseph Auerbach, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration for Malicious Prosecution, 

Filed April 23, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 65696. 

William II. Freeman, Plaintiff, 

vs. 

Joseph Auerbach, Defendant. 

First Count. The plaintiff, William H. Freeman sues the defend¬ 
ant, Joseph Auerbach, for that whereas, heretofore, to wit on the 
3rd day of April A. D. 1913, the said plaintiff was and had always 
been a good, true, honest and upright citizen of the District of Co- 
lumbia and as such had always conducted himself, and until the 
committing of the grievances hereinafter mentioned, was always re¬ 
puted to be a person of good fame and credit, and had never been 
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guilty nor suspected of being guilty of larceny or any other crime. 
That on said date, plaintiff was employed in the Warder Building, 
9th & F Streets, N. W., in the city of Washington in the District 
of Columbia as a janitor, and the said defendant had an office in said 
building. And on said date the said defendant, Joseph Auerbach, 
falsely and maliciously and without reasonable or probable cause, 
appeared before the Police Department of the city of Washington in 
the District of Columbia and charged the plaintiff, with having felo¬ 
niously stolen from his room in the said Warder Bunding, 

2 where the said defendant had his place of business, and of 
which the plaintiff had charge as janitor, 14 rain coats, 1 

Panama hat, 1 suitcase and 4 neck-ties. And upon such charge, the 
said defendant procured the police of the said District of Columbia to 
arrest and apprehend the plaintiff and caused him to be taken to the 
first precinct Police Station in the city of Washington in the Dis¬ 
trict of Columbia, where he was arrested and imprisoned and de¬ 
tained for a long space of time, to wit, about the space of three hours. 
Whereupon the plaintiff in order to secure his liberty was obliged 
to and did furnish bail in the amount of Five hundred ($500.00) 
dollars to answer the said charge against him in the Police Court of 
the District of Columbia. And the said defendant afterwards caused 
the plaintiff to be brought before the said Police Court on the 4th 
day of April A. D. 1913, to answer the said charge, and again upon 
the 9th day of April A. D. 1913 when the said prosecution was ended 
and the plaintiff' was discharged from custody, whereby the plaintiff 
has been injured in his credit and reputation and has suffered in 
mind and body and has incurred great expense in defending him¬ 
self, in obtaining his release from custody and establishing his in¬ 
nocence. All to the damage of the said plaintiff. Wherefore he 
brings this suit and claims the sum of Five thousand ($5,000.00) 
dollars damages, besides the costs of this suit. 

Second Count. The plaintiff further sues the defendant, for that, 
whereas, heretofore, to wit, the said plaintiff was on the 3rd day of 
April A. D. 1913, employed as a janitor at the Warder Building, 
9th & F Streets, N. W., in the city of Washington in the District of 
Columbia and the said defendant had an office in the said 

3 building and the said plaintiff was on said date a good, true, 
honest and upright citizen of the city of Washington in the 

District of Columbia and as such had alwavs conducted himself; 
and until the committing of the grievances hereinafter mentioned, 
was always reputed to be a person of good fame and credit and had 
never been guilty nor suspected of being guilty of the crime of lar¬ 
ceny or any other such crime. Nevertheless, the said defendant on 
the said date, falsely and maliciously, and without reasonable or 
probable cause, appeared before the Police Department in the city of 
Washington in the District of Columbia and charged the plaintiff 
with having feloniously stolen from him, 1 neck-tie of the value, to 
wit of the value of 351/2 cents, and on said charge, procured the ar¬ 
rest and apprehension of the plaintiff and caused him to be taken in 
the custody of the police of the District of (Columbia as a criminal, 
to the first precinct in the city of Washington in the District of Co- 
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locked in a cell in said station-house, where 
othera charged with crime were confined, and caused plaintiff to 
impnsoned and detained and to be held in bail in the sum of Five 
hundred ($500.00) dollars and caused his detention and imprison- 
naent J^til the bail in the said sum of $500.00 was furnished and 
plaintiff was released to answer the charge of stealing the said neck¬ 
tie in the police court of the District of Columbia on the 4th day of 
Apnl A. D. 1913. Plaintiff avers that when he appeared in said 
police court of the District of Columbia on said date for the purpose 
of answering the said charge of stealing the said neck-tie, the de¬ 
fendant caused the case to be postponed until Wednesday the 9th 
day of April A. D. 1913. At which time plaintiff again ap- 

4 peared in the said police court for the purpose of answering 
the said charge and was informed that the same had ^en 

imlle pressed and the prosecution of the plaintiff for the larceny of 
the said neck-tie was ended and the plaintiff was discharged from 
ciwt^y. Wherefore by reason of the premises aforesaid, the plain¬ 
tiff has ^n greatly injured in his credit and reputation and has 
^ffered in mind and body and has incurred expense in defending 
himself and obtaining his release from custody and having his in- 
nownw of the said charge established, all to the damage of the said 
idaintiff. Wherefore he brings this suit and claims the sum of Five 
thousand ($5,000.00) dollars damages besides the costs of this suit. 

EDWARD L. GIES, 

A ttomey for Plaintiff. 

Plea. 

Filed May 17, 1913. 

♦♦♦♦♦♦♦ 

The defendant for plea says: 

That he is not guilty as alleged. 

RIDOUT, 

A ttomey for Defendant. 

5 Joinder of Issue. 

Filed May 24, 1913. 

The plaintiff hereby joins issue upon the plea of the defendant. 

EDWARD L. GIES, 

A ttomey for Plaintiff. 

Memorandwm. 

April 14, 1914.—Verdict for Plaintiff for $1,100.00. 
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Supreme Court of the District of Columbia. 

Friday, April 24,1914. 

Session resumed pursuant to adjournment, Mr. Justi^ Barnard 
presiding. 

* « « . * « « ^ 

Now come here as well the plaintiff by his Attorney Edward L. 
Gies Esquire, as the defendant by his Attorney John Ridoiit 
Esquire; whereupon the defendant's motion for a new trial filed 
herein coming on to be heard, it is considered by the Court that said 
motion be, and hereby is overruled, and judgment on verdict 
ordered. 

6 Therefore, it is considered that the plaintiff herein recover 
against the defendant herein the sum of Eleven hundred 

dollars ($1,100) with interest thereon from this date, being the 
money payable by said defendant to the plaintiff by reason of the 
premises, together with the costs of suit, to be taxed by the Clerk, 
and have execution thereof. 

The defendant by his Attorney of record in open Court, notes an 
appeal to the Court of Appeals of the District of Columbia, and the 
penalty of the bond on said appeal to act as a Supersedeas is hereby 
fixed in the sum of Two thousand dollars ($2,000), or, for costs in 
the sum of One hundred dollars ($100). 

Memorandum. 

May 12, 1914.—Supersedeas bond approved and filed. 

Supreme Court of the District of Columbia. 

Friday, June 5, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

♦ ♦♦♦♦♦♦ 

Now comes here the defendant by his Attorney of record and 
prays the Court to sign, seal and make part of the record, his bill of 
exceptions taken during the trial of this cause, now for then, which 
is accordingly done. 

7 Further, upon motion of defendant, it is ordered that the 
time within which to file the transcript of record in this 

cause in the Court of Appeals of the District of Columbia, be, and it 
hereby is extended to and including July 15, 1914. 

Defendant's Assignment of Errors. 

FUed July 9, 1914. 

*«««**« 

The court erred as follows: 

1 . In admitting in evidence the entries in the book of arrests kept 
at Police Headquarters and in overruling defendants motion to 
strike out said entries. 
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2. In admitting in evidence statements of defendant to Plaintiff 
after the arr^t concerning raincoats. 

3. In admitting in evidence the letter from defendant to Plain¬ 
tiff s Attorney dated April 8th 1913. 

. J* admitting in evidence the letter from defendant to Plain¬ 

tiff’s Attorney dated April 5th 1913. 

5. In granting plaintiffs first prayer. 

6 . In granting plaintiff’s third prayer. 

7. In refusing defendant’s first prayer. 

8 . In refusing defendant’s second prayer. 

9. In refusing defendant’s third prayer. 

10. In instmcting the jury that they might find punitive damages 

against defendant. ^ 


JNO. RIDOUT, 

Atry for Deft. 


Designation for Record. 

Filed July 9, 1914. 

The aerk will please include in the transcript of Record on the 
Appeal in this cause the following: 

The Declaration. 

The Plea. 

Mem. of settling and filing Bill of Exceptions. 

Verdict. 

Judgment. 

9 App^ in open Court and order fixing penalty of bond 

Bond approved and filed. 

Extension of time to file transcript. 

Asagnment of errors. 

This designation. 

JNO. RIDOUT, 

Atfy for Deft. 


10 Supreme Court of the District of Columbia. 

United States op America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Coluinbia, hereby certify the foregoing pages numbered from 1 to 9 
both inclusive, to be a true and correct transcript of the record, a(s 
cording to directions of counsel herein filed, copy of which is made 
p^ of this ti^sc-ript, in cause No. 55696 at Law, wherein William 
H. Freeman is Plaintiff and Joseph Auerbach is Defendant, as the 
same reniains upon the files and of record in said Court. 

In testimony whereof, I hereunto sul^ribe my name and aflSx the 
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seal of said Court, at the City of Washington, in said District, this 
13th day of July, 1914. 

[Seal Supreme Court of tlie District of Columbia.] 

JOHN R. YOUNG, Clerk, 


11 In the Supreme Court of the District of Columbia. 

At Law. No. 65696. 

William H. F^eman, Plaintiff, 

vs. 

Joseph Auerbach, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on for trial before Mr. 
Justice Barnard and a Jury whereupon the Plaintiff gave evidence 
in support of the issues joined by sundry witnesses who testified in 
substance as follows: 

E. L. Phillips. 

That in April, 1913, he was a clerk in the detective office of the 
Police Department, that a book produced by him was the book of 
arrest- kept by him at Police Headquarters, and that it contained an 
entry concerning the arrest of William H. Freeman made by him on 
April 3rd, 1913, in his official capacity, the entries being made and 
the statement being made out when the prisoner was brought in. 
And at that time, witness stated it was the custom for the office to 
make out a slip, which witness copied into the book while the pris¬ 
oner was there the slip was then destroyed. The entries in the book 
were then offered in evidence and Counsel for defendant objected 
but the Court overruled the objection and admitted the entries to 
which counsel for defendant excepted. The entries were then read 
and showed that Freeman was arrested on April 3rd, 1913, on a 
charge of petit larceny of a necktie valued at One ($1.00) Dollar. 
That the complainant was Joseph Auerbach and that the charge had 
been nolle pressed. 

Counsel for defendant then moved to strike out the entries espe¬ 
cially the statement of the complainant’s name on the ground that 
it was hearsay but the motion was overruled and said Counsel ex¬ 
cepted. 

William J. Dante testified that he employed plaintiff as, 

12 Janitor of the Warder Building. That he received a tele¬ 
phone message from the Sergeant at the 1st Precinct that one 

of his employees was under arrest, and he became his surety on bail 
bond in the sum of Five hundred ($500.00) Dollars, and plaintiff 
was released in his presence and that plaintiff was still in his em¬ 
ploy. 
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Ralph Given. 

• 

That he was prosecuting Attorney in the United States Branch 
^ the Police Court in April, 1913, that there was no record of the 
Freeman case in the Police Court because no papers were ever filed. 
That defendant appeared one morning with an Officer. I then 
learned that there was some charge against some man and that an ar¬ 
rest had been made. Mr. Auerbach said that he had no charge to 
make; that he did not care to swear to any papers and that left wit¬ 
ness without any case and without any record. There was no war¬ 
rant in the case: 

On cross-examination, witness stated that he gave no instructions 
to O^Dea and Evans that he recalled, and recalls no talk with them 
abor* it The conversation with Auerbach was after Freeman had 
been arrested. That if he had investigated the matter, he would 
have had a warrant issued. The charge discussed related to larceny 
of a necktie which was found in a waste basket. 

There was also some discussion about some raincoats that were 
taken. Auerbach connected the man with it in some way, but 
Auerbach didn't care to press any charge. * 

Witness' recollection was that Auerbach had sought information 
from Boston about some raincoats, as to whether they had been taken 
to Boston, or whether some had been stolen. 

William H. Freeman. 

Lived in the District about four (4) years. Was employed as 
Janitor in Warder Building about two (2) years ago. Was there 
April 3rd 1913. He has known defendant for over a year. 

Had charge of defendant's room in the building jointly with Mr. 
Simmons, the superintendent did janitor work &ere. On several 
occasions did special things for defendant who gave witness two 
pairs of old socks which defendant placed on the waste-basket, and 
said he would place anything he wanted to give him on the waste 
basket. 

13 Defendant asked witness to clean his desk and ink well, 
promising a nice necktie for payment. Witness did the 
work and shortly after saw a necktie on the waste basket and took it 
into his room on the sixth floor, placed the tie in an unlocked 
drawer, (it was there probably a month or two afterwards). Mr. 
Simmons informed witn^ of finding of the necktie and he went to 
see defendant and asked if he had not given witness the tie; defend¬ 
ant said not that one, witness said he would return it, but defendant 
told him he could keep it. 

About a week after two detectives came and asked if witness' name 
was Freeman. One of them said witness had a necktie and ask^ 
for it. Witness opened the drawer and gave the tie to them; one of 
them said witness would have to go with them and talk to Captain 
Boardman. Witness went with them to the Municipal Building; 
was there about two (2) hours, then was taken in the Patrol Wagon 
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to the Police Station on 12th street, opposite the Post Office, where 
he was placed in a cell; does not remember how long. Witness 
called up Mr. Dante, who became surety and witness was released. 
The next morning witness appeared in the Police Court with Lawyer 
Gies, and case was continued till April 9th. Witness being con¬ 
tinued on bail of Five hundred ($500.00) Dollars. Did not see de¬ 
fendant at the Police Court on either day, but saw him at Warder 
Building between April 5th & 9th. Witness being asked, what if 
anything, defendant said to him after the arrest about rain coats. 
Defendant’s counsel objected on the ground that the evidence sought 
to be elicited was immaterial, but the court overruled the objection 
and permitted witness to answer to which ruling defendant’s coun¬ 
sel excepted. 

Witness answered that defendant said he held witness for thirteen 
rain coats and later said there was another rain coat, a Panama hat 
and a suit case. 

Witness identified a letter from defendant to PlaintiflTs attorney 
and it was offered in evidence to which defendant’s counsel objected. 
The objection was overruled and exception noted. The letter read 
as follows: 

% 

14 Washington, D. C., April 8th, 1913. 

Mr. Edward L. Gies. ‘ 

Dear Sir: Upon receipt of letter from the Eagle Rain Coat Com¬ 
pany, April 5th, 1913, which letter I enclose for your perusal, ask 
for return to me if you please. I called on Mr. Ralph Given yester¬ 
day with the letter referred to above, explaining the missing coats as 
being in their possession. Mr. Ralph Given will, in consequence 
nolle pross. the case as he has told me yesterday. 

Very truly yours, 

(Signed) JOSEPH AUERBACTL 

I regret very much indeed to have caused the trouble to you in 
the matter. 

Witness afterwards w^ent to Police Court, the next morning April 
9th, 1913, and saw Mr. Given, and was told the case was nolle 
pressed, and he was relieved from his bond. Witness did not say 
anything to Mr. Auerbach about having the tie until after it had 
been found in witness’es possession. 

Larry O’Dka. 

Was a member of the Detective force in April, 1913. Knows the 
defendant was present when the record was made out by Mr. Phillips 
concerning arrest of Freeman, and made out the slip referred to. 
Mr. Auerbach stopped witness in the sti*eet and said somebody had 
been stealing things from his room, said he had lost neckties and 
different things. 

Witness suggested that they see Mr. Given, defendant said he 
could not go uien. 
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Next morning witn^ and Officer Evans called on defendant who 
he had just found a necktie in Freeman’s room. Witness and 
E^s afterwards saw Mr. Given who said if they found a necktie in 
1 ?^ s potion, which Auerbach said was his, then Mr. Given 
wuld hie a charge of larceny against f'reeman. They went back to 

h’reeman s room, found a necktie there and brought him to head- 
quarters. 

IK Witness thinks Mr. Auerbach went with the detectives to 
16 see Mr. Given. Auerbach said he didn’t want to send a 
man to Jail for a necktie. 

In the conversation with Mr. Given, told him all that Auerbach 
h^ said before the arrest. Mr. Given’s Instructions were given us 
The next morning after the arrest witness went to Police Court to 
me a paper, Mr. Auerbach would not swear to the paper. Mr Given 

smd to hold the bond up, he was waiting for Mr. Auerbach to file 
charges, no papers were ever filed. 


Theodore Elliot. 

Was employed in War Department. 

Was elevator operator in Warder Building in April, 1913. That 
Auerbach sent a note to Mr. Gies by witness. On one occasion Auer¬ 
bach asked witness to tell Freeman to come to his oflSce as he had 
promised him a necktie for cleaning an ink well, witness told Free¬ 
man. 

On re-direct examination, the witness O’Dea further testified that 
he^ met Auerbach on the street, who saTd he had been losing a lot of 
things out of his room and asked witness to come up to see him about 
it. Auerbach told Mr. Given at the Police Court that at Mr. Sim¬ 
mons’ suggestion he had gone to Freeman’s room and found the 
necktie then Mr. Given gave the directions to witnes- and Evans 
already states, Auerbach told Mr. Given he had lost a raincoat and 
some other things from his room. And that a lot of things had been 
taken. The tie was new and had a tag on it 

-Simmons. 

Was Superintendent of Warder Building in April, 1913. Auer¬ 
bach said he missed things from his room, a raincoat and necktie 
and asked witness to go with him to Freeman’s room and investigate, 
went to the room with defendant and found the tie in the drawer, 
was also looking for a raincoat, but did not find it and anything else. 
Auerbach also told witness later on that he missed thirteen (13) 
raincoats. Before that, a grip, which he afterwards found at a store 
on D Street, he also missed a panama hat, which he found at his 
other office. Defendant had missed other things which he had after¬ 
wards found. Witness told Freeman about the tie and he took it into 
Mr. Auerbach’s room. Witness was on the elevator at the time and 
he knew he took it in there. 

The arrest took place afterwards, either the same day or the 
2—2721a 
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following one. Later, defendant said he was waiting to hear 

16 from Boston about the rain coats. This interview took place 
in Mr. Gies’ office after the first appearance at the Police 

Court, and Auerbach said he would not do anything with the case 
lentil he heard from Boston from the Eagle Raincoat Co., as to 
whether he had sent the raincoats there. 

Edward L. Gies. 

Was Plaintiffs Attorney. 

Went to Police Court on April 4th. 1913, case continued until 
April 9th, 1913, by Mr. Ralph Given, after attending at Police Court 
with Freeman, witness saw defendant, and Mr. Simmons in his office 
and asked defendant why he did not consent to Nolle Prosse. the case 
. against Freeman, and why it was continued until the 9th of April. 
Defendant said he wished first to hear from Boston about the rain¬ 
coats and would not consent to the nolle pressing of the case about 
the rain coats until then. That he had written to the Eagle Rain¬ 
coat Company to find out if he had sent the raincoats there, and he 
would do nothing until he had heard from them. 

Auerbach afterwards sent witness the letter already offered and 
another dated April 5th, 1913,11-30 A. M. addressed to witness, said 
letter last mentioned being offered in evidence was objected to by de¬ 
fendant's counsel, the objection overruled and an exception noted. 

Said letter reads thus: 

My Dear Sir: Mr. Ralph Given whom I have only ten minutes 
ago seen has promised me that nothing will be done in the case you 
have of William Freeman which was set for trial on next Wednes¬ 
day, April 9th, until he hears from me again, I promised to let him 
know as quickly as I get reply from the Eagle Raincoat Company, 
Boston, som- time today, I hope. 

Yours truly, 

(Signed) JOSEPH AUERBACH. 

On April 9th, witness went again to the Police Court and took 
these letters to Mr. Given and the case was ended. No warrant was 
ever issued and no papers arc on file in the Police Court. 

17 Thereupon the plaintiff rested. 

Thereupon, defendant gave evidence in substance as follows: 

Went with the superintendent to Freeman^s room in April and 
found there a new necktie, one of defendant’s sample ties, worth one 
($1.00) Dollar. It was in a drawer of the dresser, it had never been 
worn, never placed it on the waste basket in witness’ office, it was 
on a shelf with other ties, never gave it to PVeeman, either in com¬ 
pensation for work done or otherwise, never promised him a tie. 

After this discovery, met O’Dea on the street, told him had 
missed several things from my room and wanted him to come up and 
see about it. 

We went on that day to see Mr. Given but failed to see him. The 
next day Evans and O’Dea came to witness’ room, after they had 
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been upstairs, he told them of finding the tie, they went to Freeman’s 
room, witness did not go. 

Witness told O’Dea that PVeeman had said he found the tie in the 
waste basket and that witness had not given it to PYeeman. Witness 
never requested nor directed that Freeman be arrested, did not know 
of it until told hy Simmons. Never saw Mr. Given until after the 
• arrest then saw Given and told him, witness did not want pSieman 
held on witness’cs account that witness had not taken out a warrant 
for him. 

Never made affidavit. Mr. Given asked witness what was missing. 
He said some rain-coats. That witness did not know where ^ey 
were. Mr. Given suggested that if he had any doubts about it, he 
had better write to Boston, and find out. That he would wait for 
the letter from Boston before doing anything at all. 

In conversation with Given told him what PVeeman had said to me 
about finding the tie, in the waste basket, and that I had not given it 
to him, and that it must have been taken out of one of the boxes. 

After hearing from Boston, requested Mr. Given to drop the matter, 
as he had sent hLs raincoats to Boston. 

18 In none of my interviews with Mr. Given, did I ever re¬ 
quest that any arrest be made. The detectives arrested him 
of their own volition. 

On cross-examination witness stated: When first saw O’Dea had 
missed some rain-coats and other things, and so told him. Was 
at Police Court April 4th, told Mr. Given that day about rain coats 
being missed, and case was continued until April 9th, for witness to 
ascertain whether he had sent his rain coats to Boston. Wrote to 
Boston on the 5th and heard on the 8th that the rain coats had been 
sent to Boston. And told Mr. Given that and the case was nolle 
pressed. Told Mr. Simmons and Mr. Gies that Mr. Given was holi 
mg case open at his request until he heard from Boston. Went to 
PVeeman’s room because he was the only man who had access to wit- 
ness’gs room. 

The court then asked: 

Q. How did the detectives come to know that PVeeman was the 
man who h^ taken the things? A. Because I told the detectives I 
found the tie in this bureau drawer in his room. 

Q. But that had nothing to do with the rain-coats or other things? 
A. I simply told him that I found the tie in his possession in his 
room, and the other things were missing until I heard from Boston. 

Q. How did you wme to get it and look for the necktie in the 
room. A. I went with Simmons, the Superintendent to his room 
to look for any articles that were missing, and we looked through the 
drawer and found the tie. 

Q. How did you come to go to his room and look for them? A. 
Because he was the only man that had access to ray room and he was 
the Janitor of the building. 

Had given PVeeman some socks which witness placed on waste 
basket .That PVeeman cleaned his ink-well, but does not remember 
giving him anything for doing it 
18% Did^ not place the tie in the waste basket for him. Never 
had given nim anything but old things that had been dis- 
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carded. The tie was new. First went to Police Court the day after 
Freemanarrest. 

In taking the action witness took to end the matter, he acted at 
the request of and in the interest of Freeman. 

When Simmons told witness of arrest witness said he had not 
caused it and was then told he would have to see Given and witness 
did so for the purpose of securing Freeman’s release. Witness did 
not want the case dropped until he heard from Boston. It was 
Given, not witness who suggested waiting to hear from Boston. 

Thereupon the defendant rested. 

The foregoing is the substance of all the evidence in the case. 
Thereupon on motion of Plaintiff’s Counsel the Court granted the 
two following prayers: 

1. The jury are instructed that the malice in a legal sense neces¬ 
sary to maintain an action of malicious prosecution is implied from 
that which is done wilfully, recklessly, purposely dr wantonly 
against another person and to the injury of that person and does not 
necessarily pre-suppose ill-will, and by malice is not meant the act 
itself but the wrongful motive which prompted the act and malice 
can be implied or inferred from gross, culpable negligence in institut¬ 
ing or in procuring the unlawful arrest. And if the prosecution was 
based upon no reasonable grounds such as any man of ordinary pru¬ 
dence or discretion would act upon that constitutes in itself the 
malice in law deemed esssential for the maintenance of an action for 
malicious prosecution. 

And malice may be inferred from the acts of the defendant and is 
that which the law implies to a party where injury is done intention¬ 
ally without just cause or excuse. 

And it is for the jury to determine from all the facts in the case 
whether legal malice existed. 

19 3. The Jury are instructed that if they find for the plain¬ 

tiff they should a.ssess his damages in such amount as will 
compensate him for the injury to the reputation, feelings, mind and 
person, of the plaintiff caused by the arrest. And may also award 
exemplary, vindictive or punitive damages as in their judgment, the 
evidence will justify. To the granting of which instructions the de¬ 
fendant’s counsel separately objected and excepted. Thereupon, 
counsel for defendant pray^ the Court to instruct the jury as fol- 
lows: 

1. The Jury are instnicted that upon all the evidence the plaintiff 
is not entitled to recover under the first count of the declaration and 
that their verdict should be in favor of the defendant under that 
Count. 

2. The jury are instructed that upon all the evidence, the Plaintiff 
is not entitled to recover under the second count of the declaration 
and that their verdict should be in favor of the defendant under that 
count. 

3. If the Jury find from the evidence that before making any ar¬ 
rest of the Plaintiff, the Police Officers who made the arrest fully in¬ 
armed the Assistant Attorney of the United States of all that had 
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been told them by the defendant, and that after consulting said At¬ 
torney they made Ae arrest solely by direction of said Attorney then 
they ^ instrocted that the Plaintiff is not entitled to recover and 
th^ the^ verdict should be in favor of the defendant. 

But the Court refused to grant any one of said prayere and the 
defendant s wunsel reparately objected to the refusal to give each of 
said instructions and separately excepted to each of said refusals. 

1 hereupon, the Coim of his own motion instructed the jury and 
in the courre of his charge read to the jury the PlainUfT- prayers 

the Court, and also uid the following language: 
AU , malicious prosecution where malice must be 

shown It IS a case for the Jury and if they see fit they may 
award punitive dam^es. It is in your discretion to say whether 
this man ought to be punished in addition to compensating this 
l^ty for what he has actually suffered by the actual damage and 
if the jury assess punitive damages they may bring in the verfict in 
one lump sum. 

To the repetition of Plaintiff’s prayers and to so much of the 
chMge a.s left it to the jury to find punitive damages counsel for 
defendant separately excepted. 

All the foregoing exceptions were separately reserved and noted 
by the presiding justice upon his minutes before the jury retired to 
consider of their verdict. 

Thereafter the jury retired and afterwards returned a verdict in 
favor of Plaintiff for eleven hundred ($1,100.00) Dollars. 

.u - prays the court to sign and settle 

j Bill of exceptions in order that it may be made part of the rec- 

oM which 18 accordingly done this 5th day of .June 1914, now for 
then. 

^ JOB BARNARD, Jvsticc. 

E. L. GIES. 
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IN THE 

Coort of Appeals, District of Colombia 

October Term, 1914. 


Joseph Auerbach, 
Appellant. 
vs. 

William H. Freeman 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is an action brought in the Court below by appellee 
against the appellant to recover damages for alleged ma¬ 
licious prosecution. There was a verdict and judgment for 
$1100, from which judgment this appeal was taken. 

From the Bill of Exceptions found on pages 6 to 13 of 
the record it in substance appears that appellant had an of¬ 
fice in a building of which appellee was janitor, having 
access to appellant's room in which appellant kept samples 
of merchandise which he was engaged in selling by sample. 

That appellant, having missed certain articles, went with 
the Superintendent of the building to the room of appellee 
and there found a new necktie, one of his samples, in a 
bureau drawer in said room. That appellant had never 
given the tie to appellee nor promised it to him. 


■No. 2721. 


That thereafter appellant told Officer O’Dea of finding 
said necktie and of what appellee had stated, that the officer 
suggested a consultation with Mr. Given, the United States 
Attorney at Police Court. 

Appellant did not go with the officer, and the next day 
O’Dea and another officer saw and consulted Mr. Given, 
who said if the officers found a necktie of Auerbach’s in 
appellee’s room the officers should arrest appellee and charge 
him with larceny. 

That afterwards the officers went to appellee’s room, 
found the tie, and arrested him. 

In conversation with Mr. Given, O’Dea told Mr. Given 
all that Auerbach had told him. 

Auerbach said he did not want to send a man to jail for 
a necktie, the arrest was made by direction of Mr. Given. 

Auerbach declined to prefer any charge against appellant 
and no papers were filed. 

Appellee was taken to Police Headquarters and then to 
a police station. After about two hours he was released 
on bond upon which his employer was surety, and appellant 
was retained in that employment. 

The case was continued until April 9th, when, at appel¬ 
lant’s request, it was nolle pressed. 

No record of the case was made in the Police Court 
docket. 

^ t 

ASSIGNMENT OF ERRORS, RECORD 4 AND 5. 

The Court below erred as follows: 

1 . 

In admitting in evidence the entries in the book of arrests 
kept at Police Headquarters and in overruling defendant’s 
motion to strike out said entries. 



2 . 

In admitting in evidence statements of defendant to 
plaintiff after the arrest concerning raincoats. 

3 . 

In admitting in evidence the letter from defendant to 
plaintiff’s attorney, dated April 8, 1913. 

4. 

In admitting in evidence the letter from defendant to 
plaintiff’s attorney, dated April 5, 1913. 

5. 

In granting plaintiff’s first prayer. 

6 . 

In granting plaintiff’s third prayer. 

7. 

In refusing defendant’s first prayer. 

8 . 

In refusing defendant's second prayer. 

9. 

In refusing defendant’s third prayer. 

10 . 

In instructing the jury that they might find punitive dam¬ 
ages against defendant. 

ARGUMENT. 

The declaration in two counts is framed on the theory 
of Malicious Prosecution. 

In such an action issuance of process and prosecution 
thereunder is essential^ 
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If there be no process the cause of action is false arrest. 
There is a wide and vital difference between the two causes 
of action. 

Newell on Malicious Prosecution, Sec. 7, page 9. 

It will be observed that the first Count, Rec. 1 and 2, 
avers a totally different accusation from that shown by 
the evidence. For which variance and the failure to prove 
any prosecution the defendant’s first prayer should have 
been granted. The second Count, Rec. 2 and 3, alleges the 
necktie charge, but, for want of proof of any prosecution 
and because the uncontradicted proof showed probable 
cause for this charge, defendant’s second prayer should 
have been granted. There are other reasons why these 
prayers should have been granted which will be stated 
later. 

There was error in admitting the entries in the book of 
arrests because they were clearly based on hearsay state¬ 
ments of O’Dea made out of the presence of defendant. 

Prigg vs. Lansburgh, 5 Appeals, D. C., 30. 

The plaintiff having made out a case of arrest without 
warrant by direction of the United States Attorney and 
not by direction of defendant upon a charge of theft of a 
necktie, the question of probable cause is to be tested by 
what defendant knew concerning that charge. 

It is admitted that the defendant found property which 
he knew to have been stolen, to wit a necktie, in plaintiff’s 
possession and concealed. 

Such ix)ssession has always been recognized as one of 
the clearest evidences of guilt. 

Upon this practically uncontradicted evidence defendant’s 
first and second prayers should have been granted. 
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The statements and letters referred to in the 2d, 3d and 
4th assignments of error were clearly irrelevant, being made 
and written after the arrest, yet they inevitably influenced 
the jury against the defendant. 

Plaintiff’s prayers should have been refused. 

The first prayer assumes the existence of willful, wanton 
and reckless conduct on the part of defendant, when, upon 
the strongest view of the record, there was no proof of 
such conduct 

On the contrary, the evidence shows that the action taken 
by the police officers was not by defendant's direction but 
by that of the United States Attorney, that defendant re¬ 
fused to prosecute and that, in fact, there was no prosecu¬ 
tion, that defendant expressly stated he would not take 
part in sending a man to jail for a necktie. 

The plaintiff’s witnesses show that all that Auerbach 
knew was stated to the police officer and by him to Mr. 
Given, and that Mr. Given never saw Auerbach until after 
the arrest. The officers acted under Mr. Given’s direction 
and not under Auerbach’s, who did not know of the arrest 
until after it had occurred. 

Plaintiff’s second prayer also assumes wanton and reck¬ 
less disregard of plaintiff’s rights. 

Such elements are essential to recovery of punitive dam¬ 
ages; their existence is always a question for the jury. 


Woodward vs. Ragland, 5 Appeals, D. C., 220. 
Lake Shore Co. vs. Prentice, 147, U. S., 107. 


The important questions of probable cause and malice 
which underlie the action of malicious prosecution have been 
carefully considered by this Court and the Supreme Court 
of the United States and are clearly set forth in the follow¬ 
ing cases: 


D 
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Spitzer vs. Freidlander, 14 Appeals, D. C., 556. 

Pickford vs. Hudson, 32 D. C. Appeals. 

Slater vs. Taylor, 31 Appeals, D. C, 100. 

Brown vs. Self ridge, 34 Appeals, D. C, 242 ; 224 
U. S., 189. 

Wheeler vs. Nesbitt, 24 Howard, 544. 

Tested by the principles established by these cases, it will 
be seen that the existence of probable cause was so clearly 
shown in respect of the charge which is shown by plaintiff's 
proof to have been made by the police officer that even if 
defendant had made it, and instituted a prosecution there¬ 
under, defendant’s first and second prayers should have 
been granted. 

The error in plaintiff’s prayers are accentuated by the 
allusion in the Court’s charge to punitive damages and it 
is apparent that the jury felt obliged to substantially in¬ 
crease the damages awarded by reason of the prayers of 
plaintiff which were read to them and reiterated in the 
charge. 

The refusal of defendant’s third prayer was clearly er¬ 
roneous, for it embodied testimony given by O’Dea, plain¬ 
tiff’s witness, and which was uncontradicted. 

Advice of counsel, especially the United States Attorney, 
is always evidence of probable cause, but by the refusal of 
this prayer this important element of defence was denied 
to defendant 

Pick'ford vs. Hunson, supra. 

Finally it is contended upon the whole record: 

That there was a total failure to prove the case alleged. 

That for the charge alleged to have been made there was 
clear probable cause. 


That there was no evidence justifying award of puni¬ 
tive damages. 

That the question of probable cause and punitive damages 
were, by the instructions, withdrawn from the jury. 

It is therefore respectfully submitted that the judgment 
below was erroneous and should be reversed and a new 
trial ordered. 

1 

JOHN RIDQUT_ 
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IN THE 

Court 0 f Appeals of the 0i8lrlGt of Gelurribia 


iio. 2,72i. 


JOSEPH AUERBACH, APPELLANT, 

vs. 

WILLIAM ii. FREEMAN, APPELLEE: 


B^EF FOR APBELL^^. 

Tlie appellee, William H. Freeman, hereinafter called the 

* * * ■ • 4 

plaintiff, was on the 3rd day of April, 1913, and prior there- 
to employed as a janitor in the Warder Buiding. The ap¬ 
pellant, Joseph Auerbach, hereinafter called the defendant, 
was a tenant in the building for about a year prior to the 
3rd of April, 1913, and it was the duty of the plaintiff to 
clean up the defendant’s room. The plaintiff and the super¬ 
intendent of the building, one Wiiiiam L. Simmons, l^th 

had access to Auerbach’s rooms. Auerbach claimed that 
* * ' • - ^ 

he had missed a Panama hat, a suitcase, thirteen (13) new 

••• * m , ^ ^ ^ 

raincoats and one old rain coat, besides several neckties. 
See Rec. 8 and 9, and that they had been stolen from his 
room. 



He complained to the superintendent against plaintiff and 
asked him to go with him to plaintiff’s room and investi¬ 
gate (Rec., 9). He went and they found one necktie in 
a drawer in plaintiff’s room, which was unlocked. Simmons 
informed plaintiff of the finding of the necktie. Plaintiff 
then took the tie, which he claimed the defendant had given 
him, and had placed in the waste-basket for him, to the 
room of defendant and asked him if he had not given him 
the tie for cleaning a silver ink well. . Defendant denied 
that he had given him this tie. Plaintiff offered to return 
it, but defendant told him he could keep it. Plaintiff was 
arrested the same day. The day prior to the arrest, the de¬ 
fendant saw Detective O’Dea on the street (Rec., 9) and 
made a complaint to him that somebody had been stealing 
things from his room (Rec., 8), saying that he had lost a 
necktie and different things. 

The next morning. Detectives O’Dea and Evans called 
on the defendant, who said he had found a necktie in plain¬ 
tiff’s room. They then went to Freeman’s room, who gave 
them the necktie and arrested plaintiff and brought him to 
headquarters. At headquarters, in the presence of the 
detectives and the plaintiff, the clerk, Mr. E. L. Phillips, 
made an entry in his book of arrests which was kept by 
him in his official capacity. 

The same day Freeman was taken to the first precinct 
Police Station, and locked up in a cell on the charge of lar¬ 
ceny. He remained there some time, but the same day was 
released on bail in the sum of fiv hundred ($500.00) dol¬ 
lars, which was given by his employer, Mr. William J. 
Dante, for his appearance in the Police Court of the Dis¬ 
trict of Columbia on the following morning, the 4th day of 
April, 1913. The plaintiff went to the Police Court on the 
4th of April with his attorney and the case was continued 
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until the 9th of April, 1913 (Rec., 8) at the request of 
Auerbach (Rec., 10 and 11). 

The defendant stated that he held plaintiff for thirteen 
(13) raincoats, a Panama hat and a suitcase (Rec., 8). He 
did not want to prosecute him for the necktie. The plain¬ 
tiff claimed that the necktie had been given to him by the 
defendant, for cleaning a silver ink well for him, and that 
the defendant had placed it in the waste basket for him, 
as he had placed other things that he had given him (Rec., 
8 and 9). The case was continued until April 9th, 1913, 
by Mr. Ralph Given in the Police Court, in order that Auer¬ 
bach might ascertain what had become of the things which 
he claimed were stolen, particularly the raincoats, and at 
the request of the defendant so that he could write to Bos¬ 
ton, to ascertain what he had done with his raincoats. 

On the 5th of April (Rec., 10) witness sent a note, which 
was offered in evidence to counsel for the plaintiff, stating 
that nothing would be done with the case of Freeman un¬ 
til the defendant could ascertain from the Eagle Raincoat 
Company whether he had sent his raincoats to it at Boston. 
On the 8th of April, 1913, the defendant addressed another 
letter to counsel for the defendant which was offered in 
evidence (Rec., 8). 

Dear Sir —Upon receipt of letter from the Eagle 
Raincoat Company, April 5th, 1913, which letter I 
enclose for your perusal and ask for return to m^, 
if your please. I called on Mr. Ralph Given yester¬ 
day with the letter referred to before, explaining 
the missing coats as being in their possession. Mr. 
Ralph Given will in consequence ‘'nolle prosse” the 
case as he told me yesterday. 

Very truly yours, /i 

Joseph Auerbach. 

. * • ' ^ * . j ♦ 
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Plaintiff again on the 9th of April, 1913, went as directed 
to the Police Court and was told by Mr. Given that the case 
was “nolle prossed,” and that he was released from his 
bond. The plaintiff was arrested, and held for the larceny 
of a number of things, upon the request of the defendant, 
viz: a grip which the defendant afterwards found at a store 
on D Street, a Panama hat which he found at his other 
office, and thirteen (13) raincoats which he had returned 
to the Eagle Raincoat Company in Boston, where he had 
purchased them. The tie, which was found in the posses¬ 
sion of the plaintiff, had been given to him by the defend¬ 
ant and the defendant thereupon abandoned his charge of 
larceny against the plaintiff, and the prosecution ended. 

ARGUMENT. 

First, The first four assignments of error by the defend¬ 
ant seem to relate to the one subject of connecting the 
defendant with the prosecution. The entries in the Book 
of Arrests kept at the Detective Headquarters, were ad¬ 
mitted by the court as evidence in support of the claim 
in the declaration of the plaintiff, that there was a prose¬ 
cution for larceny against him, as there was no record in 
the Police Court. There was, however, at Police Head¬ 
quarters and at the first precinct Police Station. The evi¬ 
dence of the fact that Auerbach was the complaining wit¬ 
ness, and that he was the cause of the prosecution, is not 
.based upon the entries in the book. The record (page 9) 
clearly shows that Auerbach made complaint to Mr. Sim¬ 
mons that somebody had been stealing things from his 
room, and asked Simmons to go with him to Freeman’s 
room to investigate. 
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That he was looking for the raincoats and other things, 
but only found the tie in the drawer. It also shows that 
Auerbach stopped Detective O’Dea on the Street (Rec., 8) 
and told him that somebody had been stealing things from 
his room. That he had lost neckties and different things. 
He also (Rec., 10) stated in his own testimony, that he 
asked O’Dea to come up to his room and see about it. 
When O’Dea went there, Auerbach told him that he had 
found the necktie in Freeman’s possession. Whereupon, 
the detectives went to Freeman’s room and arrested him 
and took him to headquarters. 

If the record of the entries in the Book of Arrests at 
Police Headquarters is eliminated, the record shows that 
Auerbach instituted the prosecution, caused the arrest, and 
ratified it and was the cause of the prosecution, when he 
asked Mr. Given to hold up the case and not do anything 
with it, until he had ascertained from Boston, whether 
he had sent the raincoats there. (Rec., 7, 8, and 10). 
Auerbach charged Freeman with stealing his raincoats, and 
the prosecution was maintained by Auerbach, and Free¬ 
man was continued under bail at Auerbach^s request, on 
the charge of stealing his raincoats until after he had 
found that he had sent them to the Eagle Raincoat Com¬ 
pany. (See letters of the defendant, Rec., 8 and 10.) 

For that reason, the court did not err in admitting the 
record in the Book of Arrests, or in admitting in evi¬ 
dence the letters and statements of the defendant, relat¬ 
ing to the raincoats. 

The defendant cannot escape liability for the prosecu¬ 
tion, by claiming that the officer made the arrest, without 
a warrant being sworn out, when it appears that the de¬ 
fendant occasioned the arrest and gave information upon 
which it was made. 
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When defendant furnished an inspector with facts, on 
which he filed an action against plaintiff, charging a dis¬ 
tinct offense, defendant cannot escape liability for mali¬ 
cious prosecution, on the ground that the prosecution was 
instituted through mistaken judgment on the part of the 
inspector. 

“Holden vs. Merritt, 92 Iowa, 707.” 

See also “Callahan vs. Caffarata, 39 Mo., 136.” 

Neither is it necessary to sustain the action to show that 
the defendant originated the proceedings. 

In the case of Stansbury vs. Fogle, 37 Md., 369, it 
was held that in an action for malicious prosecution, it 
was not necessary for the plaintiff to show that the de¬ 
fendant was the originator of the proceedings against 
him. If the defendant participated voluntarily, in the 
prosecution of the plaintiff, and it was carried on with his 
countenance and approbation, he is liable in damages 
whether there were others who were concerned in it or not. 

Also in “Tangney vs. Sullivan, 163 Mass., 166.” It 
was held that it was no defense to an action for malicious 
prosecution that the Chief of Police swore to the com¬ 
plaint, when he was induced to do so by the defendant and 
in so doing acted on his information. 

Second. The court did not err in granting the plaintiff’s 
first prayer. Malice consists of a bad motive, or a wanton 
or reckless disregard of the rights of others, and may be 
inferred from the act being wilful, wanton or reckless, and 
may be inferred from want of probable cause. 

See “Hamilton vs. Smith, 39 Mich., 222.” 

“Am. & Eng. Ency. of Law, Vol. 14, page 22.” , 


I 









The improper motive which may be inferred from a 
wrongful act based upon no reasonable grounds, consti¬ 
tutes of itself all the malice deemed essential in law to the 
maintenance of the action. 

“Forbes vs. Hangman, 75 Va., 168.*’ 

Whatever is done wilfully and purposely if it be at the 
same time wrong and unlawful and known to the party, is 
in legal contemplation malice. 

“Mitchell vs. Wall, 111 Mass., 492.** 

“Pullen vs. Glidden, 66 Me., 202.** 

Third. The court did not err in granting the third prayer 
of the plaintiff, for the reason that it appears that the de¬ 
fendant was actively engaged, in person, in the prosecu¬ 
tion of the case, and it was not conducted through the in¬ 
strumentality of agents. The jury must have found that 
there was not only lack of probable cause, but also legal 
malice, and the court properly instructed the jury that the 
plaintiff might recover such punitive damages as in their 
judgment the evidence justified. The right of the plaintiff 
in an action for malicious prosecution to recover, both com¬ 
pensatory and punitive damages was held in the following 
cases: 

“Zeigler vs. Powell, 54 Ind., 173.** 

“Hyde vs. Greuch, 62 Md., 577.** 

“Lytton vs. Baird, 95 Ind., 349.** , 

“Malone vs. Murphy, 2 Kans., 250.** 

“McWilliams vs. Hoban, 42 Md., 56.** 

“Lueck vs. Heisler, 87 Wis., 644.** 

Also Cyc., Vol. 26, page 64, and cases cited: 

“Jerman vs. Stuart, 12 Fed. Rep.; 266.'* 
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‘Stuart vs. Cole, 46 Ala., 646.” 

‘Parkhurst vs. Mastellar, 57 Iowa, 474.” 

‘Brown vs. Evans, 17 Fed. Rep., 918.” 

And the jury may bring in a verdict for both together. 
Fourth. The court did not err in refusing the first and 
second prayers offered by the defendant . The theory of 
these p rayers seems to be bas ed upon the assumoTTi 
the action, if it was maintainab le at all by the plaintiff^ 

Talse ^res^ and impri sonmfflt,~anJ"n ot for. 
"^^lou^prosecution. "^he^ evidence *sRdVW5"TfHr a complaint 
was made to a police officer, by the defendant, that the 
plaintiff was pointed out by him as the person suspected of 

) being guilty. Thereupon, the plaintiff was arrested, taken 
to Police Headquarters, then to the Police Station, and held 
to bail in the sum of five hundred (500.00) dollars. The 
bond was given on the 3rd day of April, 1913, under which 
the plaintiff was held until the 9th day of April, 1913, when 
the prosecution was dropped and the bond was cancelled. 
The plaintiff was required to appear before the Police 
Court on the 4th day of April, 1913, and again on the 9th 
day of April, 1913, and specific charges of larceny were 
made against him before the prosecuting attorney in the 
Police Court , and while no charge was prosecuted ag ainst 
the plaintiff T?^^nal, he was ^meftSbT^^ ^^^e Police 
!ourt, and held subject lo iis"Jurisaiaion to answer the 
charge against him. 

The essentials to an action of malicious prosecution are: 
That the accusation should be made in the ordinary way, 
and in the regular course of justice, and before a tribunal 
having power to ascertain the truth or falsity of the charge 
and pimish the supposed offender. 

“Gibbs vs. Ames, 119 Mass., page 60.” 



The action was properly brought and the prayers of de¬ 
fendant were properly rejected. 

Fifth. The court very properly refused to grant the third 
prayer of the defendant, as it appears the defendant did not 
see Mr. Given until after the arrest had been made. (Rec., 
7 and 11.) He made the complaint against Freeman to 
Mr. Simmons, and afterwards to the Police Officer, and 
caused his arrest upon the charge of larceny of a number 
of things, without consulting Mr. Given. Neither he nor 
the detective made a full disclosure of the facts in the case 
to Mr. Given, as shown by the fact that, though charging 
the plaintiff with stealing his raincoats, the defendant had 
sent them off to Boston, and after so doing had not only 
initiated but maintained the prosecution against the plain¬ 
tiff. What the police officers may have done is immaterial. 
Mr. Given says he recalled no communication with them 
about it (Rec., 7). 

Sixth. The question of probable cause will be reviewed on 
appeal as a leg^l conclusion rather than a mere question of 
fact. 

“Eickhoff vs. Fidelity, etc.. Company, 74 Minn., 
139.” 


Where the facts are not in dispute and are as clear as 


they ap 


facts constitute probable cause. 

^ ‘"CdSlKllu vs. ICiii^t, 4 Mackey, 65. 


e court determ mes whether tha<;e 


In this case there appears to be no contention as to the 
lack of probable cause. The instructions asked for by the 
plaintiff on this subject was refused, but the court instructed 
the jury of its own motion upon that point, and no ex- 
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ception was taken to the court’s statement of the law, or 
the charge upon that subject. The appellant has not seen 
fit to set forth the charge of the court upon that subject 
in his record and, as no exception was taken to the court’s 
charge, there is, therefore, no foundation for the allegation 
on page seven (7) of appellant’s brief that the question of 
probable cause was withdrawn from the jury. 

We have, therefore, a right to presume that lack of prob¬ 
able cause was proven by the plaintiff to the satisfaction 
of both coiu-t and jury, and that the defendant had no ex¬ 
ception to take thereto. That feature of the case is not, 
therefore, reviewable at this time, and if it is, it will be a legal 
conclusion from the facts in the case rather than a question 
of fact. If lack of probable cause was proven or appeared 
in the case, malice may be inferred from the same. 

It clearly appears in the case that there was absolutely 
no probable cause for the arrest of the plaintiff for the 
alleged theft of the Panama hat, the suitcase, or the rain¬ 
coats, and, though the necktie was found in the possession 
of plaintiff, it appears that he was not prosecuted for the 
alleged theft of that, as the evidence shows it was given 
to the plaintiff by the defendant. 

In conclusion, we see no error of any kind in the record, 
and it is, therefore, respectfully submitted that the judg¬ 
ment of the court below was right. That the verdict in 
favor of the plaintiff was reasonable and just, and that the 
judgment of the court below should be affirmed with costs. 

Edward L. Gies, 
Attorney for Appellee. 
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